Preliminary Review of the ICANN Draft FY12 Operating Plan and Budget

-- submitted by Danny Younger for the consideration of the ALAC Finance Subcommittee

CONCERN #1:  Special Restricted Funds
Per the organizational Articles of Incorporation, ICANN is organized under the California Nonprofit Public Benefit Corporation Law for charitable and public purposes.  As such, it is required to operate pursuant to a set of obligations detailed within sections of the California Code, namely Part 2: NONPROFIT PUBLIC BENEFIT CORPORATIONS [5110 -6910].  Within that code (§ 6321) is the obligation to produce an annual financial report that:

shall contain in appropriate detail the following:

(1)The assets and liabilities, including the trust funds, of the corporation as of the end of the fiscal year.

(2)The principal changes in assets and liabilities, including trust funds, during the fiscal year.

(3)The revenue or receipts of the corporation, both unrestricted and restricted to particular purposes, for the fiscal year.

(4)The expenses or disbursements of the corporation, for both general and restricted purposes, during the fiscal year.

As ICANN would not deliberately fall afoul of California law, and as ICANN has not reported on the disposition of funds restricted to particular purposes within its Annual Budget Report, one can only conclude that ICANN has never formally established special restricted funds.  This is a major concern for the at-large community in that ICANN has previously signaled its “intent” to establish special restricted funds that would accrue to the benefit of developing country stakeholders within clause 7.2 of the .net contract:

Section 7.2  Fees to be Paid to ICANN. 

(a)  Registry-Level Transaction Fee. Commencing on 1 July 2005, Registry Operator shall pay ICANN a Registry-Level Transaction Fee in an amount equal to US$0.75 for each annual increment of an initial or renewal domain name registration and for transferring a domain name registration from one ICANN-accredited registrar to another during the calendar quarter to which the Registry-Level Transaction Fee pertains. ICANN intends to apply this fee to purposes including: (a) a special restricted fund for developing country Internet communities to enable further participation in the ICANN mission by developing country stakeholders, (b) a special restricted fund to enhance and facilitate the security and stability of the DNS, and (c) general operating funds to support ICANN's mission to ensure the stable and secure operation of the DNS. 

The collectible revenues from this single contract are far from insignificant.  By way of example, during the fiscal year 2006/7 these transaction revenues totaled $7,535,141 (of which – assuming equal disbursement -- $2,511,714 would have accrued in a special restricted fund to enable developing countries to participate in the ICANN mission).

At issue is not whether ICANN has spent collected funds in an amount commensurate with purposes intended, but rather whether we can trust ICANN to keep its word when it declares intent to establish special restricted funds.
Special restricted funds have a place with non-profit public benefit corporations that comport with strategic objectives.  They inure to specific projects and allow for greater overall transparency.  

It is the recommendation of the at-large that ICANN modify its current new gTLD Base Contract & Specifications to incorporate the following language:

Registry-Level Transaction Fee. ICANN will apply one third of this fee to a special restricted fund for developing country Internet communities to enable further participation in the ICANN mission by developing country stakeholders.  

CONCERN #2:  Open Entry in Internet-related Markets
With the passage of the Telecommunications Act of 1996, the U.S. Congress created a new legal and policy playing field based on the presumption that competition, open entry, and market forces should, when possible, "regulate" the telecommunications industry.  It is in view of this policy backdrop that we note this particular language in the ICANN Articles of Incorporation:

The Corporation shall operate for the benefit of the Internet community as a whole, carrying out its activities in conformity with relevant principles of international law and applicable international conventions and local law and, to the extent appropriate and consistent with these Articles and its Bylaws, through open and transparent processes that enable competition and open entry in Internet-related markets.
While Open Entry is generally defined as the absence (or minimal application) of those provisions that would ordinarily regulate monopoly or near-monopoly situations, within the ICANN context “open entry” takes on a subtle new meaning that obliges the Board, whenever possible, to proactively reduce “barriers to entry”; it is within this context that the at-large community has issues with the 

ICANN Draft FY12 Operating Plan and Budget.

A budget process can augment existing barriers to entry when key initiatives that are designed to reduce such barriers – such as the new gTLD Joint Applicant Support project [JAS] – are neither anticipated nor accounted for.  

While the budget attends to New gTLD Launch Scenarios by detailing certain Final Development Activities, it nowhere references JAS recommendations (and their budgetary implications) either as detailed within Milestone Report #1 or within Milestone Report #2 nor the projected cost to implement the assorted recommendations.   
While Staff has planned for some future expenses – such as recommending that $1.0 million be added to the contingency fund to ensure staff work and Board consideration of ATRT Recommendation #5 – it has not planned for JAS-related implementation costs that might be associated with the roll-out of new gTLDs.  This is a correctable oversight.
