Introduction

The CCWG-Accountability requests community feedback on its Draft Proposal of proposed
enhancements to ICANN's accountability framework that have been identified as essential to
happen or be committed to before the IANA Stewardship Transition takes place (Work Stream 1).
Mechanisms have been designed and fortified to enhance trust and ensure ICANN adheres to the
bottom-up, community-driven multistakeholder approach currently in place, in compliance with the
NTIA criteria and CWG-Stewardship requirements. The six Chartering Organizations for the CCWG-
Accountability are asked to indicate their support for the recommendations in this proposal. At the
same time, public participants not involved with a Chartering Organization are invited to comment
on the proposal. The CCWG-Accountability will attempt to reconcile reactions from Chartering
Organizations and public comment prior to submission to the ICANN Board of Directors (currently
anticipated for late January 2016).

To facilitate responses to proposed modifications as well as enable the collection and aggregation
of input, templates for assembling input and individual comments were developed. This tool was
tailored for the community’s use in submitting their views and to gather valuable feedback on the
CCWG-Accountability’s work and recommendations for enhancing ICANNs accountability.

The following questions align with each recommendation contained in the Draft Proposal on Work
Stream 1 Recommendations. In addition, a box for any additional feedback, including on broader
topics e.g. Stress Tests and compliance with NTIA criteria and CWG-Stewardship requirements -
can be found in the survey.

The opportunity to respond using this tool will remain open during the public comment period
(through 21 December 2015 - 23:59 UTC).

Each proposal contains one question designed to determine whether the broad community
supports the recommended enhancements. A comment box has been included to capture feedback
for each proposed change.

Survey Monkey will automatically save responses when the responder clicks "Next" and will allow
the responder to finish the survey at a later time. Responses can be edited until the last page of
this survey is completed up to 23:59 UTC on 21 December 2015. Once the responses are submitted,
they cannot be edited.

In order for the survey response to be considered completed, the responder must click “Submit” on
the last page. Reminders will be sent to responders who started but did not submit their responses.
ICANN staff will post your feedback to the public forum http://fforum.icann.org/lists/comments-draft-
ccwg-accountability-proposal-30nov15/

Thank you for taking the time to answer these questions. Your feedback is important and will be
considered by the CCWG-Accountability.







Personal Information

* Name

Alan Greenberg

* Affiliation

Chair, At-Large Advisory Committee (ALAC)

* Responding on behalf of

ALAC




Recommendation 1

Establishing An Empowered Community For Enforcing Community Powers
Under ICANN'’s current Bylaws, the ICANN Board has the final responsibility for all decisions.

With removal of NTIA as a perceived enforcement body over ICANN, the CCWG-Accountability requires a mechanism to ensure that
decisions produced by community accountability mechanisms can be enforced, including in situations where the Board may object to
the results.

To manage the process of enforcement on the community's behalf, the CCWG-Accountability recommends creating a new entity,
taking the form of a “Sole Designator” model available under California law. The entity created using the Sole Designator model will be
referred to as the “Empowered Community.”

Under California law, the Empowered Community only has the legally guaranteed power (statutory right) to appoint and remove
ICANN Board Directors (whether an individual Director or an aggregate entire Board).

The CCWG—-Accountability accepts that only having the above statutory power is sufficient given:

e The creation of Fundamental Bylaws that can only be modified jointly by the ICANN Board and Empowered Community.

e All recommended Work Stream 1 accountability mechanisms are constituted as Fundamental Bylaws.

e The right of inspection is granted to the Sole Designator, as outlined in the California Corporations Code 6333, as a
Fundamental Bylaw.

The process for the Empowered Community to use a Community Power is outlined in Recommendation #2: Empowering the
community through consensus: engage, escalate, enforce.




Is establishing an Empowered Community for enforcing Community Powers a solution that is acceptable to
you?

(Please see Annex 1 - Recommendation #1: Establishing An Empowered Community For Enforcing
Community Powers for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES
The ALAC support of Recommendation 1 is based on two presumptions:

1. Both the ASO and the GAC will not "opt out" of the Empowered Community as the
SSAC and RSSAC have done.

2. There is no change in the proposal giving equal weighting to all of the AC/SOs that
are participating in the Empowered Community. Although the TLD registries are central
components of ICANN, the SOs that represent them must be balanced by the interests
represented in the GAC and the ALAC.

The ALAC also notes that page 14, item 2 of the proposal says "The members of the
unincorporated association would be representatives of ICANN’s Supporting
Organizations and Advisory Committees that wish to participate."” We note that there
has not been any discussion of who these representatives are or how they are
selected.




Recommendation 2

Empowering The Community Through Consensus: Engage, Escalate, Enforce
Engagement

Today, the ICANN Board voluntarily consults with the community on a variety of decisions including the annual budget and changes to
the ICANN Bylaws. To gather feedback, the ICANN Board uses mechanisms such as public consultations and information sessions to
gauge community support and/or identify issues on the topic. These consultation mechanisms are referred to as an ‘engagement
process.’

The CCWG-Accountability is recommending that engagement processes for specific ICANN Board actions be constituted in the
Fundamental Bylaws. Although the ICANN Board engages voluntarily in these processes today, this recommendation would formally
require the ICANN Board to undertake an extensive ‘engagement process’ before taking action on any of the following:

e Approving ICANN’s Five-Year Strategic Plan

e Approving ICANN'’s Five-Year Operating Plan

e Approving ICANN’s Annual Operating Plan & Budget

e Approving The IANA Functions Budget

e Approving any modifications to Standard or Fundamental Bylaws

e |ICANN Board decisions relating to reviews of IANA functions, including the triggering of Post-Transition IANA separation

If it is determined that there is divergence between the ICANN Board and the community after the engagement process, the
community may choose to use a Community Power as an Empowered Community by way of a respective ‘escalation process.’

The community may begin an ‘escalation process’ to:

e Reject a Five-Year Strategic Plan, Five-Year Operating Plan, Annual Operating Plan & Budget or the IANA Functions Budget.

e Reject a change to ICANN Standard Bylaws.

e Approve changes to Fundamental Bylaws and/or Articles of Incorporation.

e Remove an individual ICANN Board Director.

e Recall the entire ICANN Board.

e |Initiate a binding Independent Review Process (where a panel decision is enforceable in any court recognizing international
arbitration results).

e Reject ICANN Board decisions relating to reviews of IANA functions, including the triggering of Post-Transition IANA separation.




Escalation Process
The ‘escalation process’ can differ, sometimes significantly, from one Community Power to another.

One of the most standardized versions of the escalation process is required for all Community Powers to ‘reject’, removing individual
Nominating Committee appointed Board Directors or recalling the entire Board.

This escalation process is comprised of the following steps:

1. Anindividual starts a petition in a Supporting Organization or Advisory Committee that is part of the Empowered Community (See
Recommendation #1: Establishing an Empowered Community for enforcing Community Powers).

. If the petition is approved by that Supporting Organization or Advisory Committee it proceeds to the next step
. If the petition is not approved by that Supporting Organization or Advisory Committee the escalation process is terminated.

2. The Supporting Organization or Advisory Committee that approved the petition contacts the other Supporting Organizations or
Advisory Committees to ask them to support the petition.

. At least one additional Supporting Organization and/or Advisory Committee must support the petition (for a minimum of 2) for a
conference call to be organized to discuss the issue.

e |[f the threshold is not met the escalation process is terminated.
e Else if the threshold is met, an open conference call is organized to discuss the issue of the petition.

3. ICANN hosts a conference call that is open to all of the community.
. If the ICANN Board and the Empowered Community can resolve their issues on the conference call, the escalation process is
terminated.

. Else if not, the Empowered Community must decide if it wishes to hold a Community Forum to discuss the issue further.

4. The Empowered Community decides whether to hold a Community Forum.

If the threshold for holding a Community Forum is not met, the escalation process is terminated.
Else if the threshold for holding a Community Forum is met, it will be organized.

5. An open 1-2 day Community Forum is organized for any interested stakeholder in the community to participate.

. If the ICANN Board and the Empowered Community can resolve their issues at the Community Forum the escalation process is
terminated.
. Else the Empowered Community must decide if it wishes to use its Community Power.

6. The Empowered Community considers use of a Community Power

. If the threshold to use a Community Power is not met, or there is more than one objection, then the escalation process is
terminated.

. Else if the threshold is met for using the Community Power, and there is no more than one objection, the Empowered Community
advises the ICANN Board of the decision and asks it to comply with the decision (As outlined in the Fundamental Bylaws for this
Community Power).

7. The Empowered Community advises the ICANN Board

. If the Empowered Community has decided to use its power, it will advise the ICANN Board of the decision and direct the Board to
take any necessary action to comply with the decision.

o |[f the ICANN Board refuses or fails to comply, the Empowered Community decides whether to begin the ‘enforcement process.’




Enforcement

If the ICANN Board refuses or fails to comply with a decision of the Empowered Community using a Community Power, the
Empowered Community must decide if it wishes to begin the ‘enforcement process.’

The enforcement process can proceed in two ways:

1. Initiate mediation and community Independent Review Process procedures
2. Initiate an escalation process to recall the entire ICANN Board

The ‘escalation process’ may terminate with a resolution or proceed into an ‘enforcement process’. The results of both enforcement
processes are legally enforceable in court.

Is empowering the community through consensus: engage, escalate, enforcea solution that is acceptable
to you?

(Please see Annex 02 - Recommendation #2: Empowering The Community Through Consensus: Engage,
Escalate, Enforce for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

NO

The ALAC does support Recommendation 2 as outlined in this survey, but rejects the
reduction of AC/SO "Supports" from 4 to 3 in all four powers that would otherwise
require 4 "Supports".

The main rationale provided was the fear that Fundamental Bylaws would potentially
become unchangeable. The ALAC supports that rationale, and indeed has previously
raised the issue of ICANN not being able to evolve as necessary. As such we would
support the change for just that power. The ALAC cannot support the proposal that the
entire Board Recall could be triggered by just 3 AC/SOs. Moreover, the ALAC believes
that the other two powers requiring 4 supporting AC/SOs should also remain
unchanged.

The ALAC also considers that describing this exception in Paragraph 61 under
Recommendation 1, far from the Recommendation 2 table documenting the count of
required AC/SOs, has buried the proposal such that other reviewers may not even be
aware that it was there




Recommendation 3

Redefining ICANN’s Bylaws As ‘Standard Bylaws’ And ‘Fundamental Bylaws’

Currently ICANN only has one class of Bylaws.

e All ICANN Bylaws can be changed by a 2/3 vote of the ICANN Board.
e The Board is not required to consult the ICANN community or the wider public before changing these but has voluntarily done
so up to this point.

The CCWG-Accountability is recommending splitting the ICANN Bylaws into “Fundamental Bylaws” and “Standard Bylaws” where
Fundamental Bylaws will be more difficult to change.

Specifically the CCWG-Accountability recommends that:

e Public consultations be required on all changes to ICANN Bylaws, both Fundamental and Standard.

e The requirement for public consultations is added to the ICANN Bylaws as a Fundamental Bylaw to ensure that ICANN must
continue to engage with the community in the future.

e Any changes to Fundamental Bylaws require approval from both the ICANN Board and community as outlined in the respective
Community Power (see “Recommendation #4: Ensuring community involvement in ICANN decision-making: Seven new
Community Powers”).

e The threshold for ICANN Board approval for changing a Fundamental Bylaw is raised from 2/3 to 3/4.

Why is the CCWG-Accountability recommending this?

e The CCWG-Accountability felt that it was crucial to ensure that ICANN Bylaws that embody the purpose of the organization
(Mission, Commitments and Core Values) and are meant to ensure the accountability of the ICANN Board cannot be changed
by the ICANN Board acting alone.




Is redefining ICANN’s Bylaws as ‘Standard Bylaws’ and ‘Fundamental Bylaws’a solution that is acceptable
to you?

(Please see Annex 03 - Recommendation #3: Redefining ICANN’s Bylaws As ‘Standard Bylaws’ And
‘Fundamental Bylaws’ for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES




Recommendation 4

Ensuring Community Involvement In ICANN Decision-Making: Seven New Community Powers

The CCWG-Accountability has recommended seven Community Powers that should be in place to improve accountability and ensure
community engagement. These are:

e Reject Budget or Strategy/Operating Plans

e Reject changes to ICANN “Standard” Bylaws

e Approve changes to “Fundamental” Bylaws and/or Articles of Incorporation

e Remove individual ICANN Board Directors

e Recall the entire ICANN Board

* |Initiate a binding Independent Review Process (where a panel decision is enforceable in any court recognizing international
arbitration results).

e Reject ICANN Board decisions relating to reviews of IANA functions, including the triggering of Post-Transition IANA separation.

The powers and associated processes were designed to ensure that no stakeholder can singlehandedly exercise any power and that
under no circumstances would any individual section of the community be able to block the use of a power.

Is ensuring community involvement in ICANN decision-making: seven new Community Powersa solution
that is acceptable to you?

(Please refer to Annex 04: Details on Recommendation 4: Ensuring Community Involvement In ICANN
Decision-Making: Seven New Community Powers for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES

This acceptance of Recommendation 4 is contingent of the CCWG addressing one
outstanding issue in the Final Proposal. The ALAC has previously raised the issue that
in the absence of a guarantee that the AC/SO or its leaders will be able to raise
"reasons for director removal or Board recall" without threat of being sued for
defamation (in any of its forms), such removals may never be possible. Such limitation
of liability might come in the form of pre-appointment letters ensuring that no action will
be taken by the director if removed, but other guarantees might be possible. The ALAC
understands that this might be treated as an implementation issue, but believes that it
must be identified as a requirement in the final proposal.




Recommendation 5

Changing Aspects Of ICANN's Mission, Commitments And Core Values

The CCWG-Accountability is recommending changes to the ICANN Bylaws to assure that the Bylaws reflect the CCWG-Accountability
recommendations.

e Note: The language proposed in this recommendation for ICANN Bylaw revisions is conceptual in nature at this stage. External legal
counsel and the ICANN legal team will draft final language for these revisions to the Articles of Incorporation and Bylaws.

Mission Statement
The CCWG-Accountability recommends the following changes to ICANN’s “Mission Statement,” (Bylaws, Article |, Section 1):

e Clarify that ICANN’s Mission is limited to coordinating the development and implementation of policies that are designed to
ensure the stable and secure operation of the Domain Name System and are reasonably necessary to facilitate its openness,
interoperability, resilience, and/or stability.

e Clarify that ICANN’s Mission does not include the regulation of services that use the Domain Name System or the regulation of
the content these services carry or provide.

e Clarify that ICANN’s powers are “enumerated.” Simply, this means that anything that is not articulated in the Bylaws is outside
the scope of ICANN’s authority.

o Note: This does not mean ICANN’s powers can never evolve. However it ensures that any changes will be deliberate and supported
by the community.

Core Values
The CCWG-Accountability recommends the following changes to ICANN'’s “Core Values” (Bylaws, Article |, Section 2 and Article 11,
Section 3):

e Divide ICANN'’s existing Core Values provisions into Commitments and “Core Values”.

e Incorporate ICANN’s obligation to ‘operate for the benefit of the Internet community as a whole, and to carry out its activities in
accordance with applicable law and international law and conventions through open and transparent processes that enable
competition’ into the Bylaws.

e Note: These obligations are currently contained in ICANN's Articles of Incorporation.

e Designate certain Core Values as “Commitments”. ICANN’s Commitments will include the values that are fundamental to ICANN’s
operation, and are intended to apply consistently and comprehensively.

Commitments will include ICANN’s obligations to:

e Preserve and enhance the stability, reliability, security, global interoperability, resilience, and openness of the DNS and the
Internet;

e Limit its activities to those within ICANN’s Mission that require, or significantly benefit from, global coordination;

e Employ open, transparent, bottom-up, multistakeholder processes; and

e Apply policies consistently, neutrally, objectively and fairly, without singling any party out for discriminatory treatment.

e  Slightly modify the remaining Core Values to:
e Reflect various provisions in the Affirmation of Commitments, such as efficiency, operational excellence, and fiscal

responsibility.
e Add an obligation to avoid capture.




Balancing or Reconciliation Test
The CCWG-Accountability recommends modification to the “balancing” language in the ICANN Bylaws to clarify the manner in which
this balancing or reconciliation takes place. Specifically:

These Commitments and Core Values are intended to apply in the broadest possible range of circumstances. The Commitments
reflect ICANN’s fundamental compact with the global Internet community and are intended to apply consistently and comprehensively
to ICANN'’s activities. The specific way in which Core Values apply, individually and collectively, to each new situation may depend on
many factors that cannot be fully anticipated or enumerated. Situations may arise in which perfect fidelity to all Core Values
simultaneously is not possible. In any situation where one Core Value must be reconciled with another, potentially competing Core
Value, the balancing must further an important public interest goal within ICANN’s Mission that is identified through the bottom-up,
multistakeholder process.

Fundamental Bylaws Provisions
The CCWG-Accountability recommends that the revised Mission Statement, Commitments and Core Values be constituted as
Fundamental Bylaws. (See: Recommendation #3: Redefining ICANN’s Bylaws as ‘Standard Bylaws’ and ‘Fundamental Bylaws’)

Is changing aspects of ICANN's Mission, Commitments and Core Values a solution that is acceptable to
you?

(Please refer to Annex 05 - Details on Recommendation #5: Changing Aspects Of ICANN's Mission,
Commitments And Core Values for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

NO

The ALAC has multiple serious concerns with the changes to ICANN’s Mission,
Commitments and Core Values. Over and above the specific issues raised below, the
ALAC has a grave concern that the wording used to restrict ICANN’s mission, and the
interaction between the multiple changes, may have inadvertent results which severely
impact its ability to properly carry out its intended mission.

The following sections of this comment identify specific issues that the ALAC believes
must be addressed

Section on Content Restriction

The notes to drafters imply that ICANN’s mission may be restricted to the issues
identified in registry Agreement Specification 1 and Registrar Agreement Specification
4. This is incorrect. These Specifications identify ONLY what areas of the contracts are

subject to immediate and unilateral change based on a GNSO PDP (properly enacted
and annraved hv the Rnard) There are manv areas nf cantracts that are nnt sithiect to




Recommendation 6

Reaffirming ICANN’'s Commitment To Respect Internationally Recognized Human Rights As It
Carries Out Its Mission

The subject of including a Commitment to Human Rights in the ICANN Bylaws has been extensively discussed by the CCWG-
Accountability.

The CCWG-Accountability sought legal advice on whether, upon the termination of the IANA Functions Contract between ICANN and
the NTIA, ICANN’s specific Human Rights obligations could be called into question. It was found that, upon termination of the Contract,
there would be no significant impact on ICANN’s Human Rights obligations. However, the CCWG-Accountability reasoned that a
commitment to Human Rights should be included in ICANN's Bylaws in order to comply with the NTIA criteria to maintain the openness
of the Internet.

This proposed Draft Bylaw on Human Rights would reaffirm ICANN'’s existing obligations within its narrow scope and Mission, and
would clarify ICANN’s commitment to respecting Human Rights.

Amendments to the proposed Draft Bylaw text since Draft 2 aim to prevent Mission expansion or ‘Mission creep’ by stating that
ICANN’s commitment to respect internationally recognized Human Rights is conducted “within its mission and in its operations”.

The proposed Draft Bylaw does not impose any enforcement duty on ICANN, or any obligation on ICANN to take action in furtherance
of the Bylaw.

Additionally, the CCWG-Accountability has identified several work areas that need to be undertaken as part of Work Stream 2 in order
to fully operationalize ICANN’s commitment to Human Rights, including the development of a Framework of Interpretation.

To ensure that the work assigned to Work Stream 2 takes place, the CCWG-Accountability proposes that an interim Bylaw that
outlines the specific areas to be addressed is added to the current Bylaws. This interim Bylaw will exist temporarily in the ICANN
Bylaws up until a Framework of Interpretation for the actual Human Rights Bylaw is published.




Is reaffirming ICANN's commitment to respect internationally recognized human rights as it carries out its
Mission a solution that is acceptable to you?

(Please refer to Annex 06 - Recommendation #6: Reaffirming ICANN's Commitment to Respect
Internationally Recognized Human Rights as it Carries Out Its Mission for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

NO

The ALAC supports the inclusion of Human Rights in the Bylaws as outlined in the
Proposal, but the commitment to carrying out the WS2 work "in no event later than one
year after Bylaw xx is adopted" is not acceptable. One year is not a long time, and it is
possible that ICANN could be found in violation of its Bylaws if the deadline is missed.
As a general principal, Bylaws should not include hard deadlines without explicitly
describing what the consequences are of not meeting those deadlines.

If this deadline language is removed or stated as an intent, the ALAC would support
the Recommendation.




Recommendation 7

Strengthening ICANN's Independent Review Process

The overall purpose of the Independent Review Process is to ensure that ICANN does not exceed the scope of its limited technical
Mission and complies with its Articles of Incorporation and Bylaws.

The consultation process undertaken by ICANN produced numerous comments calling for overhaul and reform of ICANN’s existing
Independent Review Process (IRP). Commenters called for ICANN to be held to a substantive standard of behavior rather than just an
evaluation of whether or not its action was taken in good faith.

The CCWG-Accountability therefore proposes several enhancements to the process to ensure that the Independent Review Process
is:

e Accessible, both financially and from a standing perspective

e Transparent

e Efficient

e Designed to produce consistent and coherent results that will serve as a guide for future actions.

Is strengthening ICANN's Independent Review Process a solution that is acceptable to you?
(Please refer to Annex 07: Recommendation 7: Strengthening ICANN's Independent Review Process for
more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES

However, the current IRP specifications allow the IRP to hear cases related to
conflicting panel decisions, but the allowed outcomes only refer to Bylaw violation.
Either the IRP ability to resolve conflicting panel decisions should be removed, or there
should be an outcome which allows such cases to be decided (as suggested during
CCWG meetings, such hearing could only be allowed under future PDP
recommendations which would also dictate the possible outcomes).




Recommendation 8

Fortifying ICANN's Request For Reconsideration Process

Currently, any person or entity may submit a request for reconsideration or review of an ICANN action or inaction as provided for in
Article IV, Section 2 of ICANN's Bylaws.

The CCWG-Accountability proposes a number of key reforms to ICANN's Request for Reconsideration process, whereby the ICANN
Board of Directors is obliged to reconsider a recent decision or action / inaction by ICANN's Board or staff, including:

e Expanding the scope of permissible requests

e Extending the time period for filing a Request for Reconsideration from 15 - 30 Days

e Narrowing grounds for summary dismissal

e Making ICANN Board of Directors responsible for determinations on all requests (rather than a committee handling staff issues)
e Making ICANN's Ombudsman responsible for initial substantive evaluation of the requests

The CCWG-Accountability also proposes several enhancements to transparency requirements and firm deadlines in issuing of
determinations are also proposed, including:

e Recordings/transcripts of Board discussion should be posted

e Provision of a rebuttal opportunity to the Board Governance Committee’s final recommendation

e Hard deadlines should be added to the process, including an affirmative goal that final determinations of the Board be issued
within 60 days from request filing wherever possible, and in no case more than 120 days from the date of the request.

ICANN’s Document and Information Disclosure Policy will be addressed in Work Stream 2. The CCWG-Accountability recommends
that the policy should be improved to accommodate the legitimate need for requesters to obtain internal ICANN documents that are
relevant to their requests.




Is fortifying ICANN's request for reconsideration process a solution that is acceptable to you?
(Please refer to Annex 08 - Recommendation #8: Improving ICANN's Request For Reconsideration
Process for more information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES




Recommendation 9

Incorporation of the Affirmation Of Commitments

Based on stress test analysis, the CCWG-Accountability recommends incorporating the reviews specified in the Affirmation of
Commitments, a 2009 bilateral agreement between ICANN and the NTIA, in ICANN’s Bylaws. This will ensure that Community
Reviews remain a central aspect of ICANN’s accountability and transparency framework.

Specifically, the CCWG-Accountability proposes to:
o Add the relevant ICANN commitments from the Affirmation of Commitments to ICANN Bylaws.

o Add the four review processes specified in the Affirmation of Commitments to ICANN Bylaws. Including:

e Ensuring accountability, transparency and the interests of global Internet users
e Enforcing its existing policy relating to WHOIS, subject to applicable laws

e Preserving security, stability and resiliency of the Domain Name System

e Promoting competition, consumer trust, and consumer choice

In addition, to support the common goal of improving the efficiency and effectiveness of Reviews, ICANN will publish operational
standards to be used as guidance by community, staff and Board in conducting future Reviews. The community will review these
operational standards on an ongoing basis to ensure that they continue to meet community’s needs.

Is incorporation of the Affirmation of Commitmentsa solution that is acceptable to you?
(Please refer to Annex 09 - Recommendation #9: Incorporation of the Affirmation of Commitments for more
information)

Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES




Recommendation 10

Enhancing the Accountability of Supporting Organizations and Advisory Committees

The CCWG-Accountability recommends addressing the accountability of Supporting Organizations and Advisory Committees in a two-
stage approach:

e In Work Stream 1: Include the review of Supporting Organization and Advisory Committee accountability mechanisms in the
independent structural reviews performed on a regular basis.

e In Work Stream 2: Include the subject of Supporting Organization and Advisory Committee accountability as part of the work on
the Accountability and Transparency Review process.

Is enhancing the accountability of Supporting Organizations and Advisory Committeesa solution that is
acceptable to you?

(Please refer to Annex 10 - Recommendation #10: Enhancing the Accountability of Supporting
Organizations and Advisory Committees for more information)

Yes, | support this recommendation.
No, | do not support this recommendation.
Comment

YES

The ALAC suggests that the practice of reviewing AC/SO accountability be enshrined
in Article 1V, Section 4.1 of the ICANN Bylaws.




Recommendation 11

Board obligations regarding Governmental Advisory Committee Advice (Stress Test 18)

Currently, Governmental Advisory Committee advice to the ICANN Board has special status as described in the ICANN Bylaws Article
XI, Section 2:

j. The advice of the Governmental Advisory Committee on public policy matters shall be duly taken into account, both in the formulation
and adoption of policies. In the event that the ICANN Board determines to take an action that is not consistent with the Governmental
Advisory Committee advice, it shall so inform the Committee and state the reasons why it decided not to follow that advice. The
Governmental Advisory Committee and the ICANN Board will then try, in good faith and in a timely and efficient manner, to find a
mutually acceptable solution.

Stress test 18 considers a scenario where ICANN’s Governmental Advisory Committee would amend their operating procedures to
change from consensus decisions (no objections) to majority voting for advice to the ICANN Board. Since the Board must seek a
mutually acceptable solution if it rejects Governmental Advisory Committee advice, concerns were raised that the ICANN Board could
be forced to arbitrate among sovereign governments if they were divided in their support for the Governmental Advisory Committee
advice on public policy matters. In addition, if the Governmental Advisory Committee lowered its decision threshold while also
participating in the new Empowered Community, some stakeholders believe that this could increase government influence over
ICANN.

In order to mitigate these concerns the CCWG-Accountability is recommending changes be made to the ICANN Bylaws relating to
Governmental Advisory Committee advice, as described in the following Detailed Recommendations.

The CCWG-Accountability recommends that the following changes be made to the ICANN Bylaws Article XI, Section 2:

j. The advice of the Governmental Advisory Committee on public policy matters shall be duly taken into account, both in the formulation
and adoption of policies. In the event that the ICANN Board determines to take an action that is not consistent with the Governmental
Advisory Committee advice, it shall so inform the Committee and state the reasons why it decided not to follow that advice. Any
Governmental Advisory Committee advice approved by a full Governmental Advisory Committee consensus, understood to mean the
practice of adopting decisions by general agreement in the absence of any formal objection, may only be rejected by a vote of two-
thirds of the Board, and the Governmental Advisory Committee and the ICANN Board will then try, in good faith and in a timely and
efficient manner, to find a mutually acceptable solution.

The Governmental Advisory Committee has the autonomy to refine its Operating Procedures to specify how objections are raised and
considered (for example, disallowing a single country to continue an objection on the same issue if no other countries will join in an
objection). When transmitting consensus advice to the Board for which the Governmental Advisory Committee seeks to receive special
consideration, the Governmental Advisory Committee has the obligation to confirm the lack of any formal objection.

Notes:

e Insert a mention for all Advisory Committees: “The Advisory Committee will make every effort to ensure that the advice provided
is clear and supported by a rationale.”

e The language proposed in recommendations for ICANN Bylaw revisions are conceptual in nature at this stage. The CCWG-
Accountability’s external legal counsel and the ICANN legal team will draft final language for these revisions to the Atrticles of
Incorporation and Bylaws (Fundamental/Standard Bylaws)




Is Board obligations regarding GAC Advice (Stress Test 18) a solution that is acceptable to you?
(Please refer to Annex 11 - Recommendation #11: Board obligations regarding GAC Advice)

Q Yes, | support this recommendation.

Q No, | do not support this recommendation.

Comment

YES




Recommendation 12

Committing To Further Accountability Work In Work Stream 2

The CCWG-Accountability Work Stream 2 is focused on addressing those accountability topics for which a timeline for developing
solutions may extend beyond the IANA Stewardship Transition.

As part of Work Stream 2, the CCWG-Accountability proposes that further enhancements be made to a number of designated
mechanisms:

e Improving ICANN’s transparency with a focus on:

e Enhancements to ICANN'’s existing Documentary Information Disclosure policies
e Transparency of ICANN’s interactions with governments

e Improvements to the existing Whistleblower policy

e Access rights to ICANN documents

e Considering improvements to ICANN’s standards for diversity at all levels

e Addressing jurisdiction related questions, namely: Can ICANN’s accountability be enhanced depending on the laws applicable to
its actions?” The CCWG-Accountability anticipates focusing on the question of applicable law for contracts and dispute settlements

e Developing and clarifying a Framework of Interpretation for ICANN’s Human Rights commitment and proposed Draft Bylaw

e Considering enhancements to the Ombudsman’s role and function

The CCWG-Accountability expects to begin refining the scope of Work Stream 2 during the upcoming ICANN 55 Meeting in March
2016. It is intended that Work Stream 2 will be completed by end of 2016.

The community raised concerns that, post-Transition, there may be a lack of incentive for ICANN to implement the proposals arising
out of Work Stream 2. To prevent this scenario, the CCWG-Accountability recommends that the ICANN Board adopt an interim Bylaw
that would commit ICANN to implementing the CCWG-Accountability Work Stream 2 recommendations. In a letter dated 13 November
2015, the ICANN Board confirmed its intent to work with the ICANN community and to provide adequate support for work on these
issues.



https://meetings.icann.org/en/marrakech55
https://community.icann.org/download/attachments/56146844/Letter from Bruce Tonkin 13 Nov 2015.pdf?version=2&modificationDate=1447433054000&api=v2

Is committing to further accountability work in Work Stream 2a solution that is acceptable to you?
(Please refer to Annex 12 - Recommendation #12: Committing to further accountability work in Work

Stream 2)
Yes, | support this recommendation.

No, | do not support this recommendation.

Comment

YES




Additional Information

Please submit comments you have in addition to the information provided above, including on NTIA criteria,
CWG-Stewardship requirements and Stress Tests.




Thank You

Thank you for completing the CCWG-Accountability Survey. Completed responses will be saved in PDF format and will be posted to
the Public Comments Forum within one business day.
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	876189292: Alan Greenberg
	876189517: Chair, At-Large Advisory Committee (ALAC)
	876190081: ALAC
	876316828_other: YES

The ALAC support of Recommendation 1 is based on two presumptions:

1. Both the ASO and the GAC will not "opt out" of the Empowered Community as the SSAC and RSSAC have done.

2. There is no change in the proposal giving equal weighting to all of the AC/SOs that are participating in the Empowered Community. Although the TLD registries are central components of ICANN, the SOs that represent them must be balanced by the interests represented in the GAC and the ALAC.

The ALAC also notes that page 14, item 2 of the proposal says "The members of the unincorporated association would be representatives of ICANN's Supporting Organizations and Advisory Committees that wish to participate." We note that there has not been any discussion of who these representatives are or how they are selected.

	876318051_other: NO

The ALAC does support Recommendation 2 as outlined in this survey, but rejects the reduction of AC/SO "Supports" from 4 to 3 in all four powers that would otherwise require 4 "Supports".

The main rationale provided was the fear that Fundamental Bylaws would potentially become unchangeable. The ALAC supports that rationale, and indeed has previously raised the issue of ICANN not being able to evolve as necessary. As such we would support the change for just that power. The ALAC cannot support the proposal that the entire Board Recall could be triggered by just 3 AC/SOs. Moreover, the ALAC believes that the other two powers requiring 4 supporting AC/SOs should also remain unchanged.

The ALAC also considers that describing this exception in Paragraph 61 under Recommendation 1, far from the Recommendation 2 table documenting the count of required AC/SOs, has buried the proposal such that other reviewers may not even be aware that it was there.

Lastly, as described, the exception only covers the situation of 4 AC/SOs exercising their power. Thus if 3 AC/SOs opt to recall the Board, 1 AC/SO objects, and 1 AC/SO abstains, the Board would be recalled. But if 3 AC/SOs opt for recall and 2 abstain, then the power would not be exercised. It makes no sense that the same three AC/SO could exercise the power in the light of a formal objection, but could not exercise the power in in the absence of the objection.

The ALAC agrees that AC/SOs should establish rules with a target of replacing interim directors within 120 days, but does not believe that the Bylaws should include wording that says such rules will ENSURE a replacement within this period. Such wording, in the absence of remedy or penalty if the target is not met, is pointless and potentially puts ICANN in violation of its Bylaws should the deadline be missed for unavoidable reasons.

	883790290_other: YES
	876319227_other: YES

This acceptance of Recommendation 4 is contingent of the CCWG addressing one outstanding issue in the Final Proposal. The ALAC has previously raised the issue that in the absence of a guarantee that the AC/SO or its leaders will be able to raise "reasons for director removal or Board recall" without threat of being sued for defamation (in any of its forms), such removals may never be possible. Such limitation of liability might come in the form of pre-appointment letters ensuring that no action will be taken by the director if removed, but other guarantees might be possible. The ALAC understands that this might be treated as an implementation issue, but believes that it must be identified as a requirement in the final proposal.
	876417162_other: NO

The ALAC has multiple serious concerns with the changes to ICANN's Mission, Commitments and Core Values. Over and above the specific issues raised below, the ALAC has a grave concern that the wording used to restrict ICANN's mission, and the interaction between the multiple changes, may have inadvertent results which severely impact its ability to properly carry out its intended mission. 

The following sections of this comment identify specific issues that the ALAC believes must be addressed

Section on Content Restriction

The notes to drafters imply that ICANN's mission may be restricted to the issues identified in registry Agreement Specification 1 and Registrar Agreement Specification 4. This is incorrect. These Specifications identify ONLY what areas of the contracts are subject to immediate and unilateral change based on a GNSO PDP (properly enacted and approved by the Board). There are many areas of contracts that are not subject to these specifications, were established by negotiation or other means outside of a PDP (or prior to the existence of a PDP) and the ALAC has concerns that such areas could be subject to an IRP and nullification. 

The ALAC agrees with the grandfather clauses protecting existing contracts, but wants a legal opinion that such grandfathering will allow these contracts to be renewed without change to the areas in question. Moreover, the ALAC is concerned that there are still hundreds of New gTLD applications that are not yet contracted, and this is likely to be the case by the time the new Bylaws are put in place. The requirement for a level playing field (for example ensuring that the current PICs are still honoured for these as yet unsigned contracts) implies that these future contracts must be covered as well.

In short, anything which would allow an IRP to invalidate the current contractual terms which are within today's mission is not acceptable. 

Market Mechanisms

A current Core Value reads "Where feasible and appropriate, depending on market mechanisms to promote and sustain a competitive environment."

The proposed new text omits the first phrase "Where feasible and appropriate".  The ALAC believes that this is not acceptable. During earlier discussions on this point, the example given to justify the removal is that "ICANN does not possess the requisite skill or authority to intervene in the competitive market, and its Registry Service Evaluation Process (RSEP) recognizes that (by flagging potential items for review by sovereign competition authorities)."

A brief review of the RSEP  (https://www.icann.org/resources/pages/prelim-competition-issues-2012-02-25-en) indicates that ICANN indeed may refer an RSEP issue to outside authorities. However, this happens ONLY after ICANN asks the RSEP applicant about the potential competition issues and performs a preliminary determination of whether they may be issues that require further investigation. It is at that point that external agencies may be consulted. 

If, as the proposed Bylaw says, ICANN had to solely depend on market mechanisms, it would not even be allowed to ask the question nor do the preliminary determination and an IRP could require ICANN to eliminate this process. And if the question was still asked, it might require ICANN to subject EVERY RSEP to external authorities, a situation that would be untenable.

There are no doubt other examples as well.

Neutral and Judgement Free

The proposed text of a Bylaw commitment is "Preserve and enhance the neutral and judgment free operation of the DNS, and the operational stability, reliability, security, global interoperability, resilience, and openness of the DNS and the Internet".
The ALAC has raised concerns over implications that ICANN is responsible for such operation of the entire DNS. The reply received was that this was an NTIA requirement.

In fact, the wording used was that the NTIA was committed to a transition ensuring "The neutral and judgment free administration of the technical DNS and IANA functions".

The ALAC has no problem with the NTIA requirement, but believes that widening the administration of the technical DNS and IANA functions to the operation of the DNS (a world-wide service) is expanding ICANN's mission beyond what is reasonable or even implementable.

Consumer Trust

The ALAC believes that the commitment in the AoC to Consumer Trust, in section c) of AoC clause 3 is similar to the wording in section a) which reaffirms the requirement to act in the public interest. It is not related purely to the New gTLD program and it warrants a reference in the Article I of the ICANN Bylaws. The ALAC notes that this reference was in the first CCWG Draft Proposal but was eliminated in the 2nd Draft Proposal.

	876418725_other: NO

The ALAC supports the inclusion of Human Rights in the Bylaws as outlined in the Proposal, but the commitment to carrying out the WS2 work "in no event later than one year after Bylaw xx is adopted" is not acceptable. One year is not a long time, and it is possible that ICANN could be found in violation of its Bylaws if the deadline is missed. As a general principal, Bylaws should not include hard deadlines without explicitly describing what the consequences are of not meeting those deadlines.

If this deadline language is removed or stated as an intent, the ALAC would support the Recommendation.
	876419088_other: YES

However, the current IRP specifications allow the IRP to hear cases related to conflicting panel decisions, but the allowed outcomes only refer to Bylaw violation. Either the IRP ability to resolve conflicting panel decisions should be removed, or there should be an outcome which allows such cases to be decided (as suggested during CCWG meetings, such hearing could only be allowed under future PDP recommendations which would also dictate the possible outcomes). 
	876419765_other: YES
	876420139_other: YES
	876419900_other: YES

The ALAC suggests that the practice of reviewing AC/SO accountability be enshrined in Article IV, Section 4.1 of the ICANN Bylaws.
	884399288_other: YES
	876420286_other: YES
	882717615: 


